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renewed and an order made upon the day of WAT I
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Supreme Court Syllabi

tate of the husband. &i trt-ste- and an attach-
ment is obtained and levied upon t.ie real es-

tate, uwn the ground thjt the husband lias
si Id aiid disposed of the same it;i tne in-te-

to hinder, delay and defraud his credit-
ors, upon a sett lei lent be-
tween the plaintiff "and the defemiu nts, t he
action is dismissed uoun the consideration
tnat tne husband K'ves tae plaint:!? his note
forlls.ooo; Held, Taat thereafter in a:i action
upon the note, the plaintiff is not entitled to
attach the real estate referred to in the for-
mer petition as the property of the husband,
the title of which, at the time of sett lenient,was and still is in tiie wife, who then and now
claims to own the same.

All the justices concurring.A true copy.
Attest: C.J.BROWN,sal Clerk Supreme Court.

does not participate inthe wrongful intent of
the debtor.

U. A creditor, who is in absolute good faith
takes the property of his debtor at a fair valu-
ation in payment of his debt. although the pay-
ment of an honest debt may absorb the entire
property of the debtor, commits no fraud
against any one.

4. The mortgagee was named as defendant
in the attachment suits brought by the cred-
itors but the goods were levied upon as the
property of another. These suits were pend-
ing and undetermined when the replevin ac-
tion was begun, but before the trial
of the latter the attachment
creditors abandoned the prosecu-
tion of the attachment suits against the mort-
gagee and they were dismissed to him. Held,
That the creditors weie estopped from assert-
ing that the action of replevin could not be
maintained because it was begun before the
attachment proceedings were determined.

the justices concurring.A true copy.
Attest: C J. BROWN,
seal. Clerk Supreme Court

AFFIRMED.

Syllabus. By the Coukt. Allen. J
Section 2S, chapter 152, of the laws of 1391. en-

titled. "An Act in Relation to the State Peni-
tentiary," is void, being in violation, not only
of section 16, article 2. of the constitution, but
of other constitutional provisions as well.

All the justices concurring.A true copy.
Attest: C.J.BROWN.
sal Clerk Supreme Court

704S.

The Orchard Place Land Company vs. S. M.
Ie wis.

Error from Wyandotte County.
AFFIRMED.

Syllabus. By the Court. Allen. J
Where the testimony at the trial is confltct-int- r.

and the trial court sets aside the verdict
of the jury and grants a new trial, this court
will not undertake to weigh the evidence, but
will artirm the order of the lower court-A- ll

the justices concurring.A true copy.
Attest: C. J. BROWN,
seal Clerk Supreme Court

7100.

Franklin Guess, et aL vs. Lewis M. Briggs,
et. aL

Error from Atchison County.
DISMISSED.

Syllabus. By the Court. ALI US J.
In order to revive an action pending in this

court on a petition in error, wnere no consent
to such revivor is given, it is necessary that
notice of the application shall be served on
the adverse party us required by section 42, of
the code, and an order obtained without
either consent or notice is a nullity.

All the justices concurring.A true copy.
Attest: C. J. BROWN,
seal Clerk Supreme Court

ir4.
S. J. Sa fiord, et aL vs. Honor Turner.

Error from Butler County.
DISMISSED.

71.V.

Charles Schram, et aL vs. Honor Turner.
Error from Butler County.

DISMISSED.

Syllabus. By the Court. Allen, J

By order of the district court an extension
of lime to make and serve a case was grantedThe order fixed the time for suggesting amend-
ments, and provided for settlement of the case
on five days' notice. The record fails to show
any amendments suggested. No notice of the
time of settlement was given, and there was
no appearance on the part of tne defendant ,

Held, That the petition in error must be dis-
missed

All the justices concurring.
A true copy.
Attest: C. J. BROWN,
seal Clerk Supreme Court

719L

C. H. Thayer vs. C. Hoffman & Son.

Error from Dickinson County.
AFFIRMED.

Syllabus. By the Court. Allen, J
1. An agent employed to sell flour on com-

mission is presumed to act for his principal in
making sales, unless it clearly appears that it
was understood between the parties that the
agent was deuling In the particular transac-
tion with the principal on his own account
and where it does not so appear, profits ob
tamed by the agent in the sale of the princi-
pals goods belong to the principal

2. Where all the negotiation between the
parties to a case are included in letters and
telegrams, and the plaintiff offers a part of the
correspondent, after having identified the
samebyoneofthedefendants.it is not error
for the court to permit trie witness on cross
examina ion to identify the balance of

with relation to the same
transaction, and offer the same in evidence in
connection with the cross examination.

All the justices concurring.A true copy.
Attest: C. J. BROWN,
seal Clerk Supreme Court

7211.

Thomas B. Clement vs. The Wichita t South-
western Railway Company.

Error from Sumner County
AFFIRMED.

7212.

Thomas B. Clement vs. The Wichita Si South-
western Railway Company.
Error from Sumner County.

AFFIRMED.

Syllabus. By the Court. Allen. J
1. The notice required by paragraph 1395. of

the general statutes of lsy, to be giveu in pro-
ceedings to condemn the rinht-o- f way for a
railroiid, may be given and signed by the com-
missioners appointed to make the condemna-
tion.

2. The c.n imisioners may proper! y err bodyin the repo M which they rile with the county
clerk, a statement of their doings with refer-
ence to giving notice of the time when theywill proceed to lay off the route of the rail-
road, aud such recitals are prima "acic evi-
dence of the facts therein stated.

.1. Recitals in the report of the commission-
ers appo'nied to condemn a right-of-wa- y

showing the following facts: ' Afterwards on
the 1st day or July. A. I)., 1ks7, we caused to bo
published in the County Standard, a
newspaper pub) ished in said suaiuer county.a
notice, of which the following is a copy." F d
lowing which is a notice that they will pro-
ceed to lay off the route on the :iotu day of
July, A. D , 1SH7. which notice is dated at the
bottom June 2s, I.hsT, and signed by the com-
missioners, after this comes the following re-
cital. "Which said notice wus published for
thirty days befoie the time fixed for proceed-
ing to lav off said route, ana af erwards, on,
to-wi- the ::uth day of July, A. D.. IsxT, at the
time and place mentioned in said notice afore-
said, we met, organized, and adjourned to
meet at the same place on the 3rd day of Au-
gust, 187," having been acted upon by the
commissioneis, as a valid notice, and so con-
strued by the district court, Held. To show
jirimajneir that thirty days' notico was givenas required by the statute.

Allen, J., dissenting.
Horton, C. J., and Johnston, J concurring.A true copy.
Attest: C.J.BROWN,
seal Clerk Supreme Court

9151.

In re J. D. Sims.

Original Proceeding in Habeas Corpus.
PETITIONER DISCHARGED.

Syllabus. By the Court. Allen. J
Paragraph 2513 of the eeneral statutes of

ISs'J. so far as it attempts to confer on countyattorney the power to commit witnesses for
contempt on account of a refusal t.i be sworn,or testify as provided in this section. is uncon-
stitutional and void.

Horton. C. J., and Johnston, J., concurring
specially.A true copyAttest: C.J.BROWN.

seal Clerk Supreme Court

In the Supreme Court t
op the State of Kansas.

I. C. J. Brown, clerk of the supreme court of
the state of Kansas, do hereby certify that the
foregoing are true and correct copies of the
syllabi of the decisions in the above entitledcases as the same appear on tile in my ofiice.

Witness my baud and the seal of the supreme
court, this 9th day of July. 1kj4.

ssal C. J. BROWN,Clerk Supreme Court

trial oerruitting the county attorney to in- -
dorse" the names of the same witnesses upon
the information. It appears that the atten-- I
tion of the defendent. and his attorneys was

i called to the witnesses, and further, that in-- j
Uiry had been made of some of them as to

i what their testimony would be. HkUI, under
the circumstances it can not be said that the

! v i; i urt.,.-irt- r tun i
COLLI ti ailUSCU ibSI UlSLlCblUU viu but?
dorsement

3. Hie mere showing that persons called as
jurors did not pay taxes on personal propertyon the preceding year does not prove that theywere disqualified as jurors, especially where it
does not appear but what they may have been
upon the assessment roils made in the lastingot real and personal property.

4. Declarations made in the belief of im-
pending death are admissible in evidence
upon the trial of a charge of homicide, and the
lact that death did not immediately ensue
after the declaration was made, or that a hope
of recovery was subsequently entertained,will not effect its admissibility.

5. In such a trial, where the theory of the
prosecution is that the homicide was com-
mitted by he defendant because of the pas-
sion which he entertained for the wife of the
deceased and of the criminal intimacy which
existed between them, of which the deceased
had knowledge, testimony of the criminal in-

timacy is admissible in evidence in order to
show motive in defendant for killing the de-
ceased, and also to show the degree or gradeof the crime that has been committed.

H. As a general rule, testimony tending to
show the comm ission of another offense than
the one charged is not adm isslble, but where
such other offense w intimately connected
with the one charged, important proof tend-
ing to establish the latter cannot be excluded
because it may tend to prove the defendant
guilty of the other offense.

7. The admission of testimony of the man-
ner and conductoftho deceased some time
previous to the killing, which was not known
to the defendant nor connected with the
homicide, and which is of such a character
as to prejudice the defendant, is error.

8. Statements were given of a paper and of
its contents which related to the dliiieultybetvvten the deceased and his wife and which
were of a prejudicial character as against the
defendant. The paper itself was not pro
duced, nor were the statements with reference
to the same made in the presence of the de-
fendant. Jl' That the admission of the tes-

timony was prejudicial error.
y. An extended n of the

defendant with reference to his condoct fif-
teen years before the occurrence of the homi-
cide, and which tended to prove previous acts
of adultery that had no connection with the
oiTense charged, was not permissible.

10. The court must decide as a preliminary
question whether a dying declaration was
made under a sense of impending death, and
the admissibility of the same is exclusivelyfor the consideration of the court ; but, after
the evidence is admitted, its credibility is en-
tirely within the province of the jury, who are
at liberty to weigh all the circumstaces under
which the declarations were made, i nclud i ug
thf-- nlreitilii proreri to the iiirftir, and to givesuch testimony only such credit as, upon the
whole, they might think it deserved,

11. A party who is unlawfully attacked by
another, may stand his ground and use such
force as at the time reasonably appears to him
to be necessary. He is justified in acting uponthe faets as they appear to him, and is not to
be judged by the facts as they actually are.

Ail the justices concurring.
A true copy.
Attest: C. J. BROWN,
seal Clerk Supreme Court

9604.

State of Kansas vs. Timothy Crow.

Appeal from Decatur County.
AFFIRMED.

Syllabus. BytheCoubt. Johnston, J
In a prosecution for selling intoxicating

liquors without a permit, it is not necessarysince the enactment of chapter 149 of the laws
of 1NV for the state in the first instance to
prove that the party charged did not have a
permit to sell intoxicating liquor for the ex-
cepted purposes.

All tiie justices concurring.A true copy.
Attest: C. J. BROWN,
skal Clerk Supreme Court

9G1L

State of Kansas vs. C. N. Keys.
Appeal from Brown County.

AFFIRMED.

Syllabus. By tub Court. Johnston, J
1. An instruction that "it does not discredit

a witness if he should voluntarily appear
without the issuance o:' a subpoena'' is not
prejudicial error, w here the jury are also toid
that they may take into consideration any in-
terest which the witness might appear to have
or any bias, piejudice or unfairness mani-
fested by him.

2. An er i or in charging the jury which could
not have affected the substantial rights of the
defendant affords no grounds for a reversal of
the judgment.All the justices concurring.

A true copy.
A t test : C. J. B RO W N,
seal " Clerk Supreme Court

97 VL.

In the matter of the application of George
Thomas for the writ of habeas corpus.
Original Proceeding in Habeas Corpus.

WRIT DENIED.

Syllabus. BytheCoubt. Johnston, J
1. The passage of the prohibitory liquor

law by the state legislature does not prevent
cities from enacting ordinances providing for
the control of the liquor traffic within the
limits of such cities.

2. When there i only one subject con-
tained in the body of au ordinance, which is
clearly expressed in its title, the fact that
sue n title may contain surplusage will not
reader the ordinance obnoxious to that limi-
tation providing '.ur.t it shall not contain
more than one so6j which shall be cleaily
expressed in its title"

A. An ordinance of the city of Lawrence
prohibiting and restricting the liquor traffic
is examined and held to be valid.

All the justices concurring.
A true copy.
Attest: C. J. BROWN,
seal Clerk Supreme Court

7207.

The Central Kansas Loan & Investment
Company, a Corporation, vs. The ChicagoLumber Company, a Partnership.

Error from Kingman County.
DISMISSED.

Syllabus. By thk Court. Johnston, J
Where a judgment against several defend-

ants is brought up to the supreme court tor
review and it appears that a modification or
reversal w ill affect a defendant who has not
been made a party the proceeding in errcr
will be dismissed.

All the justices concurring.
A true copy.
Attest. C.J.BROWN,
ssal Clerk Supreme Court

7200.

George E. Hasie vs. J. W. Connor, Sheriff.

Error from Cowley County.
REVERSED.

Syllabus. By the Court. Johnston J
1. In an action of replevin, brought by a

mortgagee to recover goods attached by "the
creditors of the mortgagor, who claim that
the mortgagee is fraudulent and the debt
which it purports to secure is not bona fide,
and where it is shown that the mortgage is
fair on its face, duly recorded, and that the
morteasre was in he actual possession of the
mortuatred property at the time of the levy of
the attachment, it devolves upon the defend
ants to show t.ua: the debt secured by the
mortgage was not actual and honest, and that
the mortgages were made for the purnose of
delaying and defrauding the creditors of the
mortgagor.

2. A creditor, who in good faith obtains
from an insolvent debtor property or securityin payment of an honest debt, where thedebtor may have acted with tue design of de-
laying ami defrauding other creditors, will
not lose his preference by reason of notice of
the wrongful design of the debtor, providinghis only purpose is to fairly obtain satisfac-
tion or security for his own debt, and that he
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707a

The Barrton Land A Town Company vs.
Jerome B. Haidy, et aL

Error from Ellsworth County.
MODIFIED.

Syllabi's. Br the Co jar. HOBTONT. C. J
1. The rule 1b that where property has been

included bv mistake in a d.red which the
parties nee'r intended siould be conveyed,
which the grantor was under no lesral or moral
obliatioo to eon vey, and which the grantee in
K'XKl conscience has no riirbl to retain, a court
of equity will interfere ad correct the mis-
take.i Where a prantt-- e purchased front a
prrantor a fractional eiKh'y acre tract of land
subject to the riirht-of--va- y of the Inion
Facinc Railway coin pany. w hich, under an act
of congress i I feet in width, but the
parties did not actually know the width of the
ritrbt-of-- w ay, and the conveyance, without con-
forming to the intent of the parties, included
the rijjrht-o- f w ay with covenants of general
warranty; Hi id. That the prantor was entitled
to have the deed reformed so as to excepttherefrom the ritrht-of-- v ay to which he had
no title.

AH the justices concurring.A true copy.
Attest: C.J. BROWN.
(seal CI 3rk Supreme Court

The State of Kansas, ex rel. John T. Little vs.
John

Original IToceedinjj in Mandamus.
I'KHKMP'ltJKV WfclT ALLOWED.

Syllabus. B sr the Cocet. IIobtou. C. J

Chap. 2i"J. of the Bess, laws of 1S9, declaringsection lines in iiove and other counties pub-lic highways, is onsr.it ltional, as a propertribunal is constituted Dy the provisions of
the ant so that the land owners can claim and
receive damages for the lit ad taken for high-
ways.

All the justices concurring.A true copy.attest: C. J. BROWN",
itiiiALj Cle rlt Supreme Court.

The .State of Kansas vs. William Hoffman.

Appeal from Chase County.
AFFIRMED.

SYLLABI'S. Br the Court. Hoeton, C. 3

1. An information for jrrand larceny de-
scribing the property ta;en as four head of
neat cattle'' is ku flieien tl r specific.

2. The rule an nounced in the case of State
vs. Cass idy, 12 Kas. .Vu, " That the possessionof stolen pr. purty. recent y after it is stolen,ia prima.. evidence or" ?uilt. and if unex-
plained may be sutbcient of itself to warrant a
conviction," followed.

3. The evidence in the case examined and
held suiiietent to support the verdict of guiltyand the sentence pronoueed thereon.

Ail the justice coiicurnBg.A true copy.
Attest: C. J. BROWN,
(seal Clort Supreme Court.

6000.

The State of Kansas vs. Cody Prior.
Appeal from Leaver. woitb. County.

REVERSED.

Syllabus. BvtheCocrt. Hokton.C. J
1. A motion to quash, should precede ar-

raignment.An information may be amended on thetrial as to all matters of form at the discre-
tion of the court, when the same can be done
without prejudice to the rights of the defend-
ants.

Where a statute makes two or more dis-
tinct acts connected witji the same transac-
tion indictable, each one of which may be
considered as represent cr a phae in thesame offense, and no modon to quash before
arraignment is presented, such inlormation is
not fatully defec tive, because they are coupledin the Siime count.

All the judges concurritg.A true copy.
Attest: C.J.BROWN.
O&al CUrk Supreme Court.

0049.

The State of Kansas vs. Ben Douglas.
Appeal from Republic County.

AFFIRMED.

Syllabus. By the Coi;ei. Eoetos, C. J
1. An information under sec. 42 of therrimes act char'inx the defendant with hav-

ing assaulted, maimed, wounded and dis-
figured with a knife S. is not fatally defec-
tive, because the word "maliciously," or

wilif dlly" are omitted, w jere the information
charges that the defend nt did
and feloniously" make the assault upon S, andaid "feloniously strike hiia, ' etc.

2. It is not error for a trial court to refuseto compel the state to elect od which count ofthe Information it will proceed when such in-
formation contains two counts. one under sec.
VA of the crimes act "and another under sec. 42
cf the same act.

:!. Where a trial court In charging the jurvdefines mansluliter in the third desrree by
Klvins; substantially the statutory detinition.

xeept omittinir the w ords "in the heat of
passion." such omis-do- is not prejudicial tolh rights of the defendant.

4. A little pirl of the am of 9 years, who ap-
pears capable of receiving just impressions ofthe facts respect ins which sle is examinedand of relating t bm truly is a competent wit-ness. Her competency uny be shown to hecourt during her ex ainint tion as a witno . t5. The instructions aid evidence

of examined and .lid not to be mis-
leading or prejudicial in iew of the facts ad-
mitted upon the trial by tie defendant.All the justices concurring.A true copy.Attest: C. J. BROWN,Iskal Cltrk Supreme Court

J4S.

The State of Kansas vs. F. D. Waugh.
Appeal from Cowley County.

AFFIRMED.
&YLLABC8. BY THE C'OI BT. HOETON, C. J

Such lanruaire as the following written and
pent through the mail b;.-- the plainti 3 in anaction to a trial judue in a matter still pend-1- .

i before him ! did not deem it necessaryto go to you with a Iwdv of friends and credit-ors to imnress upon you h jw important it wasthat I should have the ioney that v. as tied
tip by the Karnishment " and exactcf you a promise to rule in my favor.I supposed that surely, we would get somechance for hearta. I did not think it possi-ble that our judice could te bo warped by such

procedure as to entirely overlook the inter-ests of a poor man, and ride over him roughhod and decide in favor of a corporation.Will you kindly h jip me, and informme what I can do, that I may know that youare not the unjust judpe that would not give a
poor man the same change that a bank haand you will lift a load f run mv heart? Andthe mo-s-t unkind act of til when we had not
eyen had a chance to be r eard, was for you toallow the attorney to tar costs" is disrespect-Ju- l.

insulting and contemptuous.All the justices concurring.A true copy.Attest: C. J. BROWN,IskalJ Clerk Supreme Court.

715L

E. Lanphear A Company vs. HarrietKetchaia.
Error from Atchison County.

AFFIRM SX).

Hyllabps. By the Covet. HOETO.V, C. J
t Where a plaintiff brings art action asrainst afJefendant and his wife to recover upon an un-
liquidated claim of the husband uurt an ac-count is sought therein and the petition is
fuo In the nature of a creditor's bill againstwife, claiiuicg she hclds specific real es

7178.

The First National Bank of Larnei vs. J. W
iults.

Error from Pawnee County.
AFFIRMED.

S YLLA BUS. By thk Col kt. Hoetos, :. J

Considering the purpose of the provisionsof chap. 2 ", sess. laws of Ifs . relating "to re-

cording of titie notes or evidences of condi-
tional sales," a true interpretation thereof
makes actual notice of suc h titie notes or con-
ditional sales to a subsequent purchaser or
the creditors ef the venuee before tne pur-
chase or obtaining a lien on such pro oerty as
effectual as constructive notice by d-- osit or
record in the oiiice of tne register of needs in
the county where the property is kept.

All the justices concurring.A true copy.
Attest: C.J.BROWN,
seal Clerk Supreme Court

7173.

John Morbacb. vs. The Home Mining Com-
pany.

Error from Leavenworth County.
REVERSED.

Syllabus. BytheCoubt. Hokto.v, C. J
1. Wh?re in an action by a coal miner to re-

cover damatres from a miainy; corM ra t ion for
a personal injury caused by the f:lini of a
heavy stone from the side of a mining shaft
about eighty feet deep which was being sunk
by workmen to a greater depth, on account of
the failure of the corporat. on to properly crio
or timber the sides of the shaft to within a
sufficient distance of the bottom thereof to
re isonably protect the workmen, and the evi-- d

:iice introduced upon the trial showed that
t te miner, although experienced in mines of
otner states, knew nothing about the shaft
where he was employed until he was taken
down in a tub or bucket. exceotinir that it iiad
been represented to him by tbe superintend-ent in charge of the shaft that i c was "All
riht, nice and sale" and "That everythingwas all safe and kept nice." and that lie ilia
no know or opportunity to i tne
du.nnrou- - condition of the shaft before his
injuiy; Held, The evidence was sutti ient to

o to a jury upon the riut of the iniiired coal
miner to recover damages from tLe c orpora-
tion.

2 The interest of a stockholder of a corpo-
ration is of a collateral nature and not the in-
terest of an owner.

i. The mere fact that a coal miner engaged
by a mining corporation in sinking a cba!
shaft in the ground is a small stocmi ilder of
the corporation will not prevent him from re-

covering damages for a personal injury caused
by the negligence of the corporation, such a
stockholder "lias no personal control or man-
agement of the coal shaft or of the corpora-
tion or its property.

4. Where the employer or employe are
equally competent to judge of the risks and
hazards, and both have equal knowledge of
the surroundings, the employer can not be cul-
pably negligent to tne employe, aiihougii the
work may be da tgerous and hiardcu.s. and
although it might be made saier by tne em-
ployer, if he should choose so to do. Lush vs.
Kid. Co., 47 Kas., Hl,j;Rld. (. o, vs. Schroedor.
47 Kas., 315.

"). An employe should leave the dangerous
employment of his employer on di-- c .very
of the 'master's method of doing business,
when he rinds that the master does not rem-
edy the danger complained of, and especiallyis this true, when the danger is imminent
or obvious from former injuries rectived by
the eniployo in the place where he is em-
ployed.All tne justices concurring.A true copy.

Attest: C. J. BROWN,
seal Clerk Supreme Court

Kate Fletcher vs. The City of Ellsworth.
Error from Ellsworth County.

REVERSED.

Syllabus. Bythe Court. HORTON. C. J
1. Where there is a cellar way, or opening,seventeen feet and five inches in length and

nine feet and six inches in depth, on r ijO side
of a building adjoining an alley open for pub-lic travel, and such cellar way, or ope n i ug. is
all locatec". on and in the ailey and not on a
lot or private ground, and has no railinc,
guard or other protection uround it. hu d a per-
son valuing in the alley, upon a uar-- nigut,falls therein without any upon ids
part; Hi't't. That the city is liaule for the in-

juries sustained thereby.
2. The evidence in this case examine 1 and

JIe!:1, '1 hat it cannot be said, as a matter of
law, upon the facts disclosed tnat the i laintitf
was guilty of such contributory negligence, as
to prevent any recovery; 1 f nth't r. Tnat
there was sufficient evidence introduced uponthe trial in support of the cause of action
alleged by the plaintiff to go to the jurv.All the justices concurrug.

A true copy.
Attest: C. J. BROWN,seal Clerk Supreme Court

71 4L

The City of Eureka vs. L. A. Meriitield and
Mary E. Merrifield.

Error from Greenwoo . CV- - nty.
REVERSED.

Syllabu. BytheCoubt. Hortox. C. J
1. In the absence of a statute giving an ac-

tion to the family, or next of kin, for the re-
covery of damages or loss of service- - resultingfrom death, the death of a human being can-
not be complained of as an injury.

2. An action to recover damages for injuriesresulting in death is maintainaule only by the
person who is. by the terms of the statute, au-
thorized to maintain it.

3. Section 420 of the civil code, as construed
with sections 422 and 422 A. of the cn il code,
only permits actions to survive for irjurv to
the person, when death does not result from
the injury.

4. When death results from the wrongfulact or omission of another, sections 422 and
422 A. of the civil code app:y.

5. Under the provisions of sections 422 and
422 A. of the civil code, gen. stat.. . before
the next of kin of a deceased, whoe death is
caused by the wrongful act or onus-io- n of
another, can maintain an action for damagesin the place of the personal representative of
the deceased, the petition must allege that the
deceased, at tue time of his death, was a non-
resident of this state, or if a resident of this
state, that no persoiitd representative of his es-
tate has been appointed.All the justices concurring.A true copy.

Attest: C. J. BROWN,seal Clark Supreme Court.

9359.

The State of Kansas vs. Isaac G. Reed.

Appeal from Cow'ey County.
REVERSED.

Syllabus. By the Cor: st. JOHIySTO.S". J
1. The discharge of a jurv before the com-

pletion of a trial, without he cons mt of theaccused, and without suft cient re;ion. will
ordinarily bar a further trial: but wnere afterthe trial was begun a juror was reporre 1 sit s,and where the sickness and incapc:tv of the
juror to proceed will the trial uas .'le.trd anddetermined by the court bv judicial n etiiodsand a tindimr midj based upon testimonywhich is not preserved that a discharge was
absolutely necessary, the upnelaie court can
not sav that there was not good cau.-- e for tiiu
discharge nor that the discharge sh.iuld oper-ate as au uequittal.

2. A motion to indorse tie names of severalwitnesses upon the information wts ti.ed two
months before the day of trial, and subse-
quently the names were irregularly indorsed

72.15.

The First National Bank of Cobleskill, New
York vs. James M. Hellyer and Sarah J.

Hellyer.
Error from Phillips County.

REVERSED.

Syllabus. By the Court. Johnston, J
In an action to recover personal property

mortgaged to secure a debt, where the de-
fendant sets up the claim of payment and
which was the controverted issue in the cae,the burden of proof rests upon the defendant
to prove such payment: and the giving of au
Instruction which in effect casts this burden
upon the plaintiff is error.

Ail the justices concurring.A true copy.
Attest: C.J.BROWN,
seal Clerk Supreme Court

Howell Brothers vs. S. B. Campbell, et al.

Error from Decatur County.
AFFIRMED.

Syllabus. By the Court. Johnston, J
Before judgment can lie ordered against

parties named as defendants in an action who
have not been served with summon- and who
are in default, it must be clearly shown either
that they personally appeared in court or that
some authorized person appeared lor them

All the justices concurring.A true copy.
Attest: C. J. BROWN,
seai I Clerk Supreme Court

7047.

Atchison, Topeka & Santa Fe Railroad Com-
pany vs. Alfred M. Seeley.

Error from Johnson County.
AFFIRMED.

Syllabus. By the Court. Johnston, J.
1. A construction train was operating in

Missouri, carrying supplies along the line of
the railroad. An open car was loaded with
coal at a sration, and upon the top of the load
two smoke-stack- s were loosely placed, subjectto be shaken off by a jerk resulting from the
starting or stopping of the train. The duty of
loading such cars devolved upon the
agent and not upon the trainmen, and it was
the duty of the yardmaster, and in his absence
that of the station agent, to ee that open cars
were properly inspected and prepared to be
put imu the train for transportation. When
the train reached the station, a brakeinaa was
directed to hurry and couple the car ahead of
the engine, so as to get out of the way of a
com ug train, and was then directed to hurryand gel upon the the car and keepa lookout upon the track in the direction theywere going, the car being pushed ahead of the
engine to a siding a short d istance a way. In
this position and looking forward, his back
was toward the loose smoke-stack- s on top of
the coal While he was occupying this place,
the engineer carelessly applied the air brake,
checking the apeed of the train and jerkingthe coal car so that the loose smoke-stack- s

pushed forward and struck the brakeman
upon the body, throwing him down under the
wheels of the car, whereby he was badly in-
jured. There was testimony that he had no
knowledge or opportunity to know of the
dangerous condition of the car. Upon atrial
the jury sound that the injury resulted from
the negligence of the company, and not from
any want of care on the part of the brakeman.
Ht Ul, That it was the duty of the company to
properly prepare and inspect the car before it
was turned over to the tia'umeu for trans-- ,

portation; and tho-- e who did prepare and c'

the same were not in the same grade of
service with the trainmen, and they did not
stand as to each other in the relation of fellow
servants; and. further, that the company is
liable for the negligence and resulting injury.

2. Evidence examined, and held to be suff-
icient to sustain the verdict of the jury.All the justices concurring.A true copy.

Attest: C. J. BROWN,
skal Clerk Supreme Court

7200.

The Citizens' National Bank of Kingman vs.
George F. Berry fc Company.
Error from Kingman County.

REVERSED.

Syllabus. By the Court. Allen, J
The president of a banking corporation has

the power to employ and manage the litiga-
tion of the bank in the absence ot any order of
the board of directors depriving him of such
power.

All the justices concurring.
A true copy.
Attest: C.J.BROWN,
seal Cieik Supreme Court

7203.

The Citizen?' Bank o' i'lgman vs. J. C. Mc
Cle i .., A.

Error from Kingman County.
REVERSED.

Syllabus. By the Coukt. Allen. J
B. & Co. obtained a judgment against the

Citizens' National bank, of which defendant
claims that plaintiff is successor. Under an
execution on such judgment, without
any proceedings against the Citizens' bank,
plaintiff in this case, the defendant as sheriff
seized plaintiff's property to satisfy such judg-
ment, Httd. That such seizure was wrongful.All the justices concurring.A true copy.

Attest: . C. .1. BROWN,
seal Clerk Supreme Court

7102.

Moline Plow Company vs. P. A. Rodgers and I.
C. Cooper.

Error from Ness County.
AFFIRMED.

Syllabus. By the Court. AllenJ.
1. A vendor who sells and delivers goods at

prices aud on terms of payment definitelyfixed by the contract, b it retains the right to
elect to take the goods remaining unsold byhis vendee as the pioperty of the vendor, is
not the owner of the goods until after the
actual exercise of such election, and creditors
of the vendee iho attach such goods prior to
any election by the vendor acquire a vail 1 lien
thereon.

2. Where goods are delivered by the owner
to an agent under a contract authorizing the
agent to sell and retain all trie proceeds over
trie price fixed in the contract, and also givingthe owner the right at the close of the season
to require payment from the agent of the
price iixed for all goods delivered to him. and
where the agent absconds and the property so
in hi possession is attached by his creditors,if the owner with knowledge of these factscommences an action against the atrent for the
purcba-- e price of the goods, treating the trans-
action as a sale, the commencement of such
action passes the title to the agent, and will
prevent the owner f rom thereal ter m ain tain-m- g

an action to recover the property from the
sheriff holding it under writs of attachment.

Ail the justices concurring.
A true copy.
Attest: C.J.BROWN,

fcEALj Clerk Supreme Court

9655.

The State of Kansas V3. Charles Lewin.


